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ATTORNEY’S PARTICIPATION IN THE PRE-TRIAL STAGE OF
CRIMINAL PROCEEDINGS: LEGAL AND PRACTICAL ASPECTS

Medetbaeva Aksungul Sharapatdin kizi

Attorney of the "ADILLIK” law firm, Teacher of the training institute for lawyers
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PhD student of the Scientific research institute of forensic expertise under Republican
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Abstract. The article analyzes the participation of an attorney in the pre-trial stage of criminal proceedings,
their legal status, procedural powers as a defense counsel and representative, as well as specific practical issues
regarding the exercise of defense. The study employed formal-legal, systematic, logical-legal, and comparative-
legal methods, as well as the analysis of practical situations. It is substantiated that the early involvement of the
lawyer, ensuring confidential communication with the client, collecting and presenting evidence, participating
in matters regarding the appointment of an expert examination and the evaluation of an expert opinion, as well
as an active stance on preventive measures, are key conditions for effective protection. It is shown that the exercise
of the powers granted by law should not be limited to the formal presence of an advocate: it is advisable to formalize
procedural positions in writing through petitions, complaints, comments, and other documents provided for by
law. Taking into account international standards and foreign practice, proposals have been formulated to further
strengthen the independence and efficiency of advocacy at the pre-trial stage.

Keywords: lawyer, defense counsel, criminal process, pre-trial proceedings, procedural rights, evidence,

expert examination, preventive measure.

In Clause I122. of the “Concept for
Improving Criminal and Criminal Procedure
Legislation of the Republic of Uzbekistan”
approved in accordance with the appendix by the
Resolution of the President of the Republic of
Uzbekistan dated May 14, 2018, No. PP-3723 “On
measures for the radical improvement of the
system of criminal and criminal procedural
legislation” it is specifically noted that through the
strengthening of procedural rights and powers of
lawyers, it is necessary to implement the principle
of mutual dispute between the parties, ensure
their genuine independence, and expand the
grounds for cases in which the participation of
defense counsel in a criminal case is mandatory.

The issues of clarifying the powers and
defining the legal

status of advocacy

structures, as well as ensuring the equality of
procedural rights of the prosecution and
defense parties in criminal proceedings, are
defined as the main directions for further
reforming the institution of advocacy in the
Decree of the President of the Republic of
Uzbekistan dated May 12, 2018, No. PD-5441
“On measures to fundamentally increase the
efficiency of the institution of advocacy and
expand the independence of lawyers” which
testifies to the fact that these pressing issues are
at the center of the country's leadership's
attention and are of paramount importance.
The legal basis for the participation of a lawyer
in criminal cases is the relevant norms of the
Constitution of the Republic of Uzbekistan and the
Criminal Procedure Code. In particular, the
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Constitution of the Republic of Uzbekistan
stipulates that the accused is guaranteed the right
to defense; the right to receive qualified legal
assistance at any stage of investigation and court
proceedings. The main legal grounds for an
advocate's participation in criminal proceedings
are established in Article 53 and other articles of the
CPC, as well as specific laws, and clarifications are
provided in the resolutions of the Plenum of the
Supreme Court. II. Participation of an attorney in
the process of inquiry and preliminary
investigation in criminal cases. The participation of
a lawyer in criminal proceedings is of great
importance in protecting the rights and freedoms
of the individual, ensuring legality, and achieving
a fair trial. The participation of a lawyer in criminal
cases is one of the primary means of ensuring not
only the right of the suspect or accused to defense
but also the rule of law during investigative and
judicial proceedings. The norms of the CPC grant
the lawyer the right to participate in all stages of the
criminal process. To participate in a criminal case
as a defense counsel, an attorney must have a
contract for the provision of legal assistance
concluded between them and the person under
their protection, and must also present an
attorney’s certificate and warrant. Appointment of
defense counsel. In certain cases, when the
participation of a lawyer is mandatory by law, an
attorney may be appointed by the inquirer,
investigator, or court, unless the suspect, accused,
or defendant has entered into a contract with the
lawyer themselves. This is especially important in
cases where the individual is physically or
mentally unable to self-protect. An attorney may
participate in the case from the moment the suspect
is detained, as well as from the moment the person
is declared a suspect or a preventive measure in the
form of detention is applied to them. This allows
the lawyer to protect the rights of his client from the
very beginning. Article 53 of the Code of Criminal

Procedure grants the following rights to an
attorney as a defense counsel:

Defender:

¢ to know what the person whose interests
are being defended is suspected or accused of;

* to participate in a case after presenting a
lawyer's certificate and a warrant confirming
their competence to conduct a specific case;

* to participate in the interrogation of a
suspect, to be present during the indictment of
a person, and to participate in the interrogation
of the accused, as well as in other investigative
actions conducted with their participation, and
to ask questions to suspects, accused persons,
witnesses,  experts,
participate in other investigative actions with
the permission of the inquirer or investigator;

and specialists; to

* to submit written comments on the
conduct of the investigative action in which
they participated;

e collection and presentation of evidence in
accordance with part two of Article 87 of this Code;

* to review documents related to procedural
actions conducted with the participation of the
suspect or accused, and after the conclusion of
the inquiry or preliminary investigation, to
review all materials of the criminal case and
extract necessary information from them, to
make copies of materials and documents using
technical means at one's own expense, or to
record the information contained therein in
another form;

to familiarize oneself, in the manner
prescribed by law, with information containing
state secrets, commercial secrets, or other
secrets if it is necessary for the implementation
of defense; preliminary hearing of a case by a
court

participate as a party in the proceedings
and in the trial;
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* appeal against the actions and decisions
of the inquirer, investigator, prosecutor, and
court;

e to familiarize themselves with the
minutes of the court session and express their
opinions on them; to learn about the
complaints and protests filed in the case and to
submit objections to them; to participate in the
sessions of the court of appellate, cassation, and
revision instances.

If a suspect, accused, or defendant is held
in custody or under house arrest, the defense

counsel has the right to meet with them

privately without the permission of the state
bodies and officials responsible for the criminal
proceedings, without limiting the number and
duration of meetings.

Forms and powers of participation of an
advocate at the pre-trial stage

The status of a lawyer
proceedings differs depending on the procedural
status of the person being protected. In practice,
an advocate may act as a defense counsel,
representative of the victim, civil plaintiff, or civil
defendant, as well as an advocate for a witness.

in criminal

Attorney status

Main procedural task

Essential powers

Protection of the rights and

Participation in
interrogation and
investigative actions,

P
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or civil defendant

Defender interests of a suspect, . .
asking questions,
accused, or defendant . . .
collecting evidence, filing
motions and complaints
Representing the interests | Submit evidence, support
Representative of the victim, civil plaintiff, | or dispute a claim, file an

appeal

Witness advocate

Protection of the rights and
legitimate interests of a

Participate in the
interrogation, provide
advice, ask questions, and

witness

enter objections into the
protocol

The powers of a lawyer as a defense
counsel are the most extensive. He may
participate in the case from the moment the
suspect is detained or from the moment the
person's freedom of movement is actually
restricted. There are also cases where the
mandatory participation of a defense counsel is
provided for by legislation, covering cases
involving minors, persons struggling to defend
themselves independently, persons who do not
speak the language of the court, crimes for

which life imprisonment may be imposed,
several persons with conflicting interests, cases
involving a state or public prosecutor, and
other circumstances established by law.

The active role of the defense counsel in the
collection of evidence is of particular
importance. In accordance with Article 87 of
the CPC, an attorney may interview persons
who possess information relevant to the case
and, with their consent,

explanations, as well as send inquiries to state

obtain written
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bodies, enterprises, institutions, and
organizations to obtain certificates, character
references, explanations, and other documents.
These powers the
capabilities of the defense and ensure the
practical expression of the principle of
procedural adversarial proceedings.
Attendance of a lawyer as a representative
In criminal proceedings, an advocate may
also act as a representative of the victim, the
civil plaintiff, and the civil defendant. The main
purpose of representation is the professional
representation and protection of the rights and
legitimate interests of the relevant procedural
participant. As a representative of the victim,
the lawyer enjoys the rights to present
tile
participate in investigative actions, review case

expand evidentiary

evidence, motions and challenges,
materials, and appeal procedural decisions.

As a representative of a civil plaintiff, the
lawyer has the authority to initiate and maintain a
civil claim, present evidence, request measures to
secure the claim, review the case materials, and
appeal judicial acts related to the civil claim. The
representative of the civil defendant enjoys the
right to know the content of the accusation and
civil claim, to object to the claim, and to provide
explanations and evidence.

The witness’s lawyer and their procedural
guarantees

A witness’s special
procedural status in a criminal case. He is
involved in the case from the moment the
witness is summoned to protect the rights and

legitimate interests of the witness and to

lawyer has a

provide them with the necessary legal
assistance. The witness's lawyer may
participate in the interrogation process,

provide brief advice to the witness, ask
questions with the permission of the person
interrogating them, and at the end of the

interrogation, demand that the witness's
objections regarding the violation of their
rights be recorded in the protocol.

The significance of this institution lies in
the fact that, although a witness is not a
defendant by procedural status, their
testimony can subsequently be evaluated as
evidence.
provided to the witness serves to ensure the
and  procedural
guarantees of their testimony.

The importance of a confidential meeting
with a protected person

One of the most important practical tasks
of a lawyer at the pre-trial stage is to hold a
confidential meeting with the defendant
without the participation of the investigative
body or other officials. Such a meeting allows
the lawyer to determine the true state of the
case from the first source, understand the
client's position, explain their rights and
obligations, prepare for investigative actions,
and develop a defense strategy.

In practice, the lawyer may be limited to a
brief interview in the investigator's office or in the
presence of other officials. Such a situation cannot
be considered a completely secret meeting. The
content of the defense requires free and reliable
communication between the defense counsel and
the defendant. Therefore, it is advisable for the
lawyer, if necessary, to request in writing the
creation of conditions for a confidential meeting.

In one of the practical situations, the
lawyer was unable to meet with a person
sentenced to administrative arrest in a special
reception room before the court session. As a
result, the person was not aware of the content
of the filed complaint, what was required of
him and what procedural position he should
take in the court session. This situation
indicates that a lawyer's meeting with the

Therefore, the legal assistance

voluntariness, legality,
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defendant before the start of a trial or
investigative action is necessary not only from
an ethical perspective but also from the
perspective of the effectiveness of the defense.

The role of the lawyer in appointing an
expert examination and evaluating the expert
opinion

In criminal proceedings, expertise is often
used as a means of clarifying issues requiring
specialized knowledge important to the case.
Therefore, the active participation of the
defense at the stage of appointing the expert
examination may influence the subsequent
evaluation of the evidence.

Article 179 of the CPC provides for the rights
of the suspect, accused, and defendant related to
the appointment of an expert examination. They
have the opportunity to familiarize themselves
with  the
examination, challenge or recommend an expert,
ask additional questions, and exercise other
procedural rights. In this regard, the lawyer must
document their timely familiarization with the

decision to appoint an expert

decision to appoint the expert examination and, if
necessary, submit additional questions and
objections in writing.

The lawyer's activities do not end even
after the expert opinion is received. The
conformity of the the
questions posed, the completeness of the
research, the competence of the expert, the
methods used, the sufficiency of the initial
data, and the logical validity of the conclusions
must be verified. If procedural rights are
violated during the appointment of an expert
examination or if there are
objections to the content of the conclusion, it is
advisable to record them in the relevant
procedural documents.

The active procedural position of a lawyer
regarding preventive measures

conclusion with

reasonable

Preventive measures are measures of
procedural coercion that directly affect the
rights and freedoms of a person in criminal
proceedings. The active position of the lawyer
is of particular importance when applying
measures such as detention and house arrest.

According to the relevant provisions of the
Criminal Procedure Code, there are procedural
mechanisms for the application, modification,
or cancellation of preventive measures. In
particular, the CPC provides for the procedure
for appealing decisions related to the
application of a preventive measure in the form
of detention, as well as the possibility of filing
a motion to change or cancel the preventive
measure. In each specific case, the lawyer must
form a reasoned position by assessing the
necessity and grounds for detention, the
possibility of applying alternative preventive
measures, the social and family status of the
individual, and their procedural behavior.

Even in international standards, access to a
lawyer is considered an important guarantee
during the initial period of a person’s freedom
restriction. UN principles provide for ensuring
access to legal assistance at all stages of criminal
proceedings. The practice of the European Court
of Human Rights shows the need for a real and
effective activity of a lawyer at the initial stage,
including the organization of defense and
participation in the collection of evidence.

The results of the study show that the
presence of a lawyer in criminal proceedings
does not in itself mean effective protection.
Effectiveness directly depends on how actively
a lawyer exercises procedural rights, when
they formulate a defense strategy, and how
they document their position.

The first important thing is for the lawyer
to get to work as early as possible. International
standards and European judicial practice show
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that restricting access to a lawyer at the initial
stage can weaken the content of the right to
defense.

In national practice, the active
participation of a lawyer in the initial period
after a person's detention or actual restriction
of their liberty serves to prevent irreparable
procedural consequences in the future.

The important issue is the

expression of the lawyer’s procedural activity

second

in writing. The legislation grants the lawyer the
right to file motions, complaints, challenges,
objections, and other procedural appeals.
Written recording of the exercise of such rights
is important for subsequently pointing out
procedural violations in court, evaluating
evidence, and justifying the defense's position.

The third issue is the lawyer's evidentiary
activity. The defense must form its own
evidentiary base through the methods
provided by law, rather than linking evidence
solely to the activities of investigative bodies.
Foreign studies also note the influence of the
quality of defense on procedural results, as
well as the relationship between organizational
conditions and the incentives of lawyers.

The fourth issue is the adherence of the
lawyer to professional standards. In their
activities, an attorney is obliged to comply with
the requirements of legislation, the rules of
professional ethics, attorney's secrecy, and the
attorney's oath, and to use the means and
methods provided by law to protect the rights
and legitimate interests of the client. In this
sense, establishing minimum  practical
standards for a lawyer in criminal cases and
adhering to these standards in each case will
help unify the quality of defense.

The fifth issue is the lawyer's attitude toward
the examination and preventive measures. In
these two areas, the passive position of the lawyer

may later limit the possibilities of defense. An
important part of a lawyer’s professional activity
should be familiarization with the decision to
appoint an expert examination, formulating
questions, expressing an attitude toward the
expert, critically analyzing the conclusion, and
filing a reasoned motion or complaint regarding
the preventive measure.

Foreign scientific research also shows that
the right to access a lawyer and the availability
of effective remedies for its violation determine
the real value of the right. For example, Anneli
Soo found that the means used when the right
to a lawyer is violated in the countries of the
European Union differ significantly. This
situation shows that in the national system, it is
necessary not only to declare the procedural
rights of a lawyer, but also to clearly define the
consequences of their violation.

Furthermore,
Huang, Chen, and Lin showed that the type of
defense attorney can influence performance
and defense strategy. This conclusion means
that it is also important for national practice to
ensure the lawyer's professional qualifications,
independence, and opportunities to form a
defense strategy.

The participation of a lawyer at the pre-trial
stage of criminal proceedings is not a formal form
of ensuring a person’s right to defense, but a
practical guarantee of the principles of legality,
adversarial proceedings, and equality of the
parties in criminal proceedings. The effective
participation of a lawyer should not be limited to
physical participation in investigative actions, but
should include the active search and presentation
of evidence, analysis of procedural documents,
timely recording of offenses and consistent
implementation of the defense strategy.

Based on the research, the following
proposals can be put forward: first, to

an empirical study by
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strengthen practical guarantees for ensuring
real and unhindered access to a lawyer from
the first minutes of a person’s actual detention
or restriction of liberty; second, to improve the
organizational mechanisms for ensuring a
confidential meeting between the defense
counsel and the defendant; third, to develop
methodological the
uniform application of the lawyer's powers to
collect and present evidence in practice; fourth,
to strengthen practical standards for the
participation of a lawyer in appointing an
expert examination and evaluating an expert
fiftth, to develop standard

recommendations for

opinion;
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methodologies for justifying a
complaints and petitions regarding preventive

lawyer’s

measures.

Furthermore, it is advisable to widely
implement the professional standards adopted
by the Chamber of Advocates for participation
as a defense counsel in criminal cases, ensure
regular professional development for lawyers,
and develop their practical skills at the pre-trial
stage. Such an approach serves to fill the
procedural rights of a lawyer with real content,
improve the quality of defense, and strengthen
the guarantees of fair trial.
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