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Abstract. The relevance of this study arises from the fact that circumstances established by a court are not 

a direct reflection of a past event but a model constructed from evidence obtained, examined and assessed through 
lawful procedures. The article aims to clarify the concept of procedural reality, explain its relationship with 
factual reality and develop criteria for minimising the illusion of truth. It applies philosophical-legal, systemic, 
formal-legal and comparative methods, together with interpretation of criminal procedure rules and the case law 
of the European Court of Human Rights. The study substantiates the normative conditioning, evidentiary 
mediation, constructive and selective character, adversarial dependence and epistemic limitations of procedural 
reality. Comparison of Azerbaijani and Uzbek legislation demonstrates that an orientation towards establishing 
the truth complements the guarantee that irreducible doubts must be interpreted in favour of the accused. The 
results may be used to improve standards for reasoned judicial decisions, procedures for verifying digital evidence 
and safeguards for remote participation. The article concludes that minimising the illusion of truth requires 
examination of alternative scenarios, genuine equality of arms and externally reviewable reasoning supporting 
the court’s inner conviction. 

Keywords: criminal procedure; procedural reality; factual reality; illusion of truth; evidence; judicial 
conviction; digital evidence; fair trial. 

 
Introduction 

The problem of truth remains central to 
criminal proceedings because a court addresses 
an event in the past that has already ended and 
cannot be perceived directly. Factual 
circumstances are reconstructed from traces 
and statements obtained, presented and 
examined in accordance with the law. Judicial 
knowledge therefore depends not only on the 
substance of information but also on the rules 
governing its acquisition, admissibility, 
adversarial testing and reasoned assessment. 

In this context, factual reality must be 
distinguished from procedural reality. The 
former comprises events, actions and 
relationships that actually existed. The latter is 
the legally significant model of those 
circumstances accessible to justice. This 
distinction does not imply abandoning the 
pursuit of reliable fact-finding; it helps identify 
the conditions under which the judicial model 
approaches reality and the reasons why it may 
become distorted. 
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M. Damaška writes: “party control over 
proof taking is much less crucial to the conflict-
solving process than is party control over the 
definition of factual issues” [1, p. 121]. The 
passage draws attention to a practical point: the 
allocation of procedural roles shapes the 
framework in which facts are established. W. 
Twining likewise expressly includes “all the 
main types of proceedings under the 
jurisdiction of adjudicative bodies and all 
stages in such proceedings” within the scope of 
analysis [2, p. 223]. Evidence should therefore 
be assessed in the context of the type and stage 
of the proceedings in which it was obtained 
and used. 

P. Roberts warns against “neglecting 
foundational features of criminal procedure, 
including the presumption of innocence, the 
privilege against self-incrimination and the 
right to a fair trial” [3, p. 643]. Roberts’s 
warning connects the epistemic aims of proof 
with procedural guarantees and cautions 
against examining either in isolation. 

A.R. Mackor and P.J. van Koppen state: 
“The scenario theory calls a piece of evidence 
that one scenario can explain better than the 
others a discriminating fact” [4, p. 225]. The 
prosecution account must therefore be tested 
against alternative explanations and facts 
capable of distinguishing between competing 
versions. 

F. Zenker stresses that “effective de-
biasing measures must simultaneously address 
aspects of cognition, motivation, and 
technology” [5, p. 405]. A formal appeal to 
impartiality is therefore insufficient. Effective 
safeguards must address the decision-maker’s 
reasoning and motivation, together with the 
organisational and technological environment. 
Even so, procedural reality remains 
underdeveloped as an integrated model of how 

judicial knowledge is formed, especially in the 
digital environment. 

The influence of form is especially 
apparent in remote participation. The 
European Court of Human Rights has held that 
participation by video link is not in itself 
incompatible with a fair trial, provided that the 
participant can follow the proceedings, be 
heard without technical impediments and 
communicate effectively and confidentially 
with counsel [6, § 98]. The Court also considers 
whether the measure pursues a legitimate aim 
and whether its application complies with due 
process [7, § 67]. The technological 
environment may therefore affect not only the 
form of participation but also the quality of 
evidentiary perception. 

This article defines procedural reality as a 
legal-epistemological category and examines 
the mechanisms through which it is 
constructed. It also proposes criteria designed 
to prevent a procedurally formalised version of 
events from turning into an illusion of truth. 
The analysis clarifies the philosophical and 
legal foundations of judicial cognition, 
compares Azerbaijani and Uzbek approaches, 
identifies the causes of divergence between the 
two levels of reality and formulates practical 
safeguards for reducing that divergence. 

Materials and Methods 

The materials examined comprise the 
criminal procedure legislation of the Republic 
of Azerbaijan and the Republic of Uzbekistan, 
judgments of the European Court of Human 
Rights, and scholarship on evidence, legal 
epistemology, cognitive bias and digital 
forensics. The object of analysis is the 
regularity with which factual information is 
transformed into a legally relevant basis for a 
procedural decision. 
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The philosophical-legal method was used 
to distinguish truth, factual reality and 
procedural reality. Systemic and structural-
functional analysis helped to identify the 
elements of judicial reconstruction and the 
relations between them. The formal-legal 
method was applied to the rules governing 
proof and evidentiary assessment, while the 
comparative method was used to examine the 
legislative emphases of the two states. The 
conclusions were then tested against fair-trial 
requirements in the case law of the European 
Court. As the study is normative and 
conceptual, it does not measure statistical 
relationships. The proposed criteria will 
therefore need subsequent empirical testing 
against judicial case files. 

Results 

3.1. From Philosophical Truth to Judicial 
Reconstruction 

The correspondence conception of truth 
links the truth of knowledge to its conformity 
with reality. Aristotle writes that “he who 
thinks the separated to be separated and the 
combined to be combined has the truth” [8, 
Book IX, Chapter 10, 1051b3–5]. Kant defines 
truth as “the accordance of the cognition with 
its object” [9, p.49]. This definition supports the 
view that a procedurally established 
conclusion may be regarded as true only 
insofar as it corresponds to the circumstances it 
purports to reconstruct. K. Popper, however, 
emphasises the inherent limitation of human 
knowledge: “Our knowledge can only be finite, 
while our ignorance must necessarily be 
infinite” [10, p. 28]. These propositions mean 
that, in criminal proceedings, a reasoned 
judicial conclusion seeks correspondence with 
the event but is not identical to direct 
perception of that event. 

In the Islamic legal and philosophical 
tradition, the concept of haqq is particularly 
important, combining the ontological 
dimension of reality, the epistemological 
dimension of truth and the normative 
dimension of justice. H. Arvas stresses that 
haqq “takes place in Islamic Law as the basic 
and objective expression of normative 
principles” [11, p. 333]. This formulation links 
truth not only to a description of reality but 
also to normative justice. The Quran uses haqq 
within the semantic field of truth, reality, right 
and justice: “It is He who created the heavens 
and earth in truth” (Al-An‘am, 6:73); “He 
created the heavens and the earth in truth” 
(An-Nahl, 16:3); “He created the heavens and 
the earth in truth. Indeed in that is a sign for the 
believers” (Al-‘Ankabut, 29:44); and “O 
mankind, the Messenger has come to you with 
the truth” (An-Nisa, 4:170) [12]. For justice, this 
underscores that the reliability of a conclusion 
cannot be separated from the fairness of the 
procedure through which it was reached. 

Judicial cognition is therefore a process of 
reconstruction: legally significant 
circumstances are restored from surviving 
traces under conditions of incomplete 
information, competing interpretations and 
normative constraints. Procedural reality is not 
a substitute for factual reality but the form in 
which factual reality becomes legally 
cognisable to the court. 

3.2. The Concept and Features of 
Procedural Reality 

The term procedural reality is used in legal 
scholarship to describe a distinct level of legal 
reality produced by procedural relationships, 
decisions and forms. A.A. Gibadullin writes: 
“A binary opposition that examines a 
phenomenon from the standpoint of its real 
and foundational fundamentality, as well as 
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from the standpoint of its illusory nature, 
proves to be an excellent method for thorough 
study” [13, pp. 156–157]. In evidentiary 
analysis, this proposition invites two 
perspectives on procedural reality. It is a 
legally operative construction, yet it may also 
create an illusion of truth. Procedural reality is 
therefore defined here as a legally significant 
model of the circumstances of a criminal case, 
formed in accordance with law and based on 
verified evidence, adversarial examination of 
information and the reasoned assessment of an 
authorised decision-maker. 

Normative conditioning is the first feature 
of this model. Legal significance attaches not to 
all available information, but only to 
information obtained and examined lawfully. 
Evidentiary mediation is the second: a 
circumstance enters the basis of a decision 
through a procedural source and its 
verification. The model is also constructive 
because it develops through competing 
scenarios, the identification of connections and 
a choice between explanations. Evidence, logic 
and the duty to give reasons set the limits of 
that construction. 

A further feature is selectivity, which 
results from the loss or inaccessibility of traces 
as well as from the rules of relevance and 
admissibility. Excluding unlawfully obtained 
information is not merely an obstacle to 
knowledge. It defines the lawful limits of state 
activity. The model is also shaped by 
adversarial procedure: the parties offer 
competing interpretations, and genuine 
equality of procedural opportunities turns 
their comparison into a form of critical testing. 

Epistemic limitation follows from the 
impossibility of reproducing a past event in 
absolute completeness and from the fallibility 
of memory and perception. Procedural reality 

also depends on the conditions in which 
information is perceived, including the 
sequence of examination, translation, 
visualisation and remote participation. Taken 
together, these features explain why factual 
and procedural reality may coincide, partially 
overlap or diverge. 

3.3. Formation Mechanisms and 
Comparative-Law Emphases 

Procedural reality is formed through the 
acquisition, recording and verification of 
information, its presentation by the parties, 
direct examination and final assessment. An 
error at an early stage may be reproduced in 
later decisions and acquire the appearance of a 
confirmed fact. The central mechanism is 
evidentiary assessment, which connects the 
factual content of evidence with the legal 
criteria governing its use. 

Under Article 85 of the Criminal Procedure 
Code of the Republic of Uzbekistan, approved 
by Law No. 2013-XII of 22 September 1994, 
proof comprises the collection, verification and 
assessment of evidence for the purpose of 
establishing the truth concerning 
circumstances relevant to the lawful, reasoned 
and fair resolution of a case. Article 95 links 
inner conviction to a thorough, comprehensive, 
complete and objective examination, 
assessment of each item of evidence for 
relevance, admissibility and reliability, and 
assessment of the body of evidence for 
sufficiency [14]. 

Uzbek criminal procedure scholarship 
supports this normative emphasis. Kh. 
Mamatkulova writes: “The entire essence of 
proof is directed towards collecting, verifying 
and assessing evidence, which ultimately 
serves to establish the truth” [15, p. 177]. She 
further states: “The knowledge obtained must 
be substantiated and reasoned” [15, p. 180]. 
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Taken together, these statements show that an 
orientation towards truth requires not the 
formal accumulation of materials but a 
rationally reviewable justification of the 
conclusion. 

Article 138.1 of the Criminal Procedure 
Code of the Republic of Azerbaijan, approved 
by Law No. 907-IQ of 14 July 2000, defines 
proof as obtaining, verifying and assessing 
evidence for the lawful, reasoned and fair 
resolution of the charge. Under Articles 145.1–
145.2, each item of evidence is assessed for 
relevance, admissibility and reliability, the 
body of evidence for sufficiency, and inner 
conviction is formed through a comprehensive, 
complete and objective examination guided by 
law and conscience. Article 145.3 requires 
irreducible doubts to be interpreted in favour 
of the suspect or accused [16]. 

The two models are complementary rather 
than conflicting. Uzbek law places clearer 
emphasis on the pursuit of truth and the active 
completeness of inquiry. Azerbaijani law, by 
contrast, states more explicitly the legal 
consequence of unresolved uncertainty. The 
pursuit of reliability guides the process of 
proof, while the rule on doubt sets the limit of 
an incriminating conclusion. Procedural reality 
ultimately takes shape in a reasoned decision 
that discloses its evidentiary logic instead of 
relying on the court’s subjective confidence. 

Discussion 

4.1. Factors Causing Divergence Between 
Factual and Procedural Reality 

Divergence between the two levels of 
reality may result from loss of traces, limited 
technical capacity, the cross-border location of 
data, errors of perception and memory, 
professional stereotypes and accusatorial bias. 
Once one account is accepted too early, 
confirmation bias may lead the decision-maker 

to judge new information mainly by its 
consistency with the chosen hypothesis. 
Objectivity therefore requires deliberate testing 
of alternative explanations, not merely the 
neutral accumulation of material. 

Remote participation changes the 
communicative environment of the court. 
Audio delay, a restricted field of vision, 
inability to observe participants’ reactions or to 
communicate confidentially with counsel may 
reduce effective participation and distort the 
perception of testimony. A remote format is 
acceptable only where the connection is stable, 
full audiovisual contact and access to the 
materials are ensured, and technical 
impediments can be remedied immediately. 

Digital evidence creates particular risks. Its 
apparent precision may conceal uncertainty 
concerning provenance, context, integrity and 
the method of extraction. R. Stoykova identifies 
“the inappropriate and inconsistent use of 
technology; … old procedural guarantees, 
which are not adapted …; … the lack of 
reliability testing in digital forensics practice” 
[17, p. 1]. The risks identified by Stoykova are 
not confined to technical error. They also reflect 
a failure to adapt procedural guarantees to the 
digital environment. 

N. Sunde and I.E. Dror observe: “DF work 
involves many judgements and decisions that 
require interpretation and subjectivity; … 
observations were affected by the biasing 
contextual information” [18, p. 1]. Technology 
therefore does not remove human judgment 
from the examination or eliminate the need to 
shield examiners from irrelevant contextual 
information. 

In a separate empirical study, N. Sunde 
found: “34% applied no techniques to maintain 
their objectivity during the analysis. … 38% did 
not use any techniques to examine or control 
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evidence reliability” [19, p. 1]. The findings 
suggest that dedicated safeguards for 
objectivity and reliability control are not yet 
routine. 

G. Horsman identifies the following 
sources: “Client errors; Wider 
investigative/forensic team errors; Practitioner 
errors; Tools/instruments errors; Method 
errors; Trace errors” [20, pp. 3–9]. Errors can 
thus enter the process at any stage, beginning 
with the initial instruction or digital trace and 
extending to the method, tool, examiner and 
wider investigative system. 

An algorithmic result depends on the 
model, training data, thresholds and error rate. 
The fact that a result was machine-generated 
does not by itself turn it into a fact of the case. 
If the methodology is unavailable to the 
parties, the conclusion cannot be challenged in 
a meaningful way. At the same time, exclusion 
of unlawfully obtained information is not a 
defect in cognition but a legal boundary on 
state activity. Divergence also arises from 
inequality of arms when the defence cannot 
examine the source data, retain an expert or 
present an alternative opinion. 

4.2. The Illusion of Truth and the Illusion 
of Proof 

The illusion of truth arises when a 
procedurally constructed model is equated 
with factual reality merely because it is 
embodied in a state decision or appears 
logically complete. Its cause is not the mediated 
character of judicial cognition itself but the loss 
of critical distance between the evidentiary 
construction and the reconstructed event. 

In practice, this produces an illusion of 
proof. A body of evidence is treated as 
sufficient despite unresolved contradictions, 
gaps in causal reasoning, untested scenarios or 
doubtful provenance. The quantity of evidence 

may create a false impression of mutual 
corroboration even where several sources 
derive from a single initial error. In the digital 
environment, the volume of data and 
technological complexity may create a similar 
but unwarranted appearance of objectivity. 

In the case law of the European Court of 
Human Rights, proof may follow from 
“sufficiently strong, clear and concordant 
inferences or of similar unrebutted 
presumptions of fact” [21, § 282]. This 
approach is not identical to the domestic 
standard for proving guilt, but it highlights the 
need to test the strength, clarity and coherence 
of the body of evidence. 

L. Ross writes: “every conviction must 
satisfy a relatively demanding standard so that 
guilt can be rationally believed by the observer, 
but the requisite standard should vary with the 
risks associated with passing a positive 
judgement” [22, p. 1091]. Ross thus 
distinguishes the minimum requirement of a 
rationally justified finding of guilt from the 
particular stringency of the applicable 
standard. The latter must take account of the 
risk and consequences of wrongful conviction 
rather than being reduced to the decision-
maker’s subjective confidence alone. 

4.3. Criteria for Minimising Unjustified 
Divergence 

The first criterion requires alternative 
scenarios to be examined. A judicial decision 
should identify the explanations considered, 
the information supporting them and the 
reasons for rejecting them. Genuine equality of 
arms forms the second criterion. The defence 
must have access to the materials needed to test 
the prosecution case, question experts, initiate 
examinations and obtain specialist assistance. 
Any refusal of an application requires 
individualised reasons. 
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The third criterion concerns the external 
reviewability of inner conviction. The court 
must explain the role of each key item of 
evidence, its relationship to other materials, the 
reasons for finding it admissible and reliable, 
and the way in which contradictions and 
doubts were resolved. Giving reasons turns 
subjective confidence into a legally reviewable 
result. 

The fourth criterion concerns digital and 
algorithmic evidence: the discovery, copying, 
extraction, transfer, storage and analysis of 
data should be documented; the tools and 
parameters used should be recorded; the 
original medium or a verifiable image should 
be preserved; and repeat analysis should be 
possible. For algorithmic results, the system’s 
purpose, limitations, input data, error 
probability and applicability to the individual 
case should be disclosed. 

Effective remote participation forms the 
fifth criterion. It requires advance testing of the 
connection, the ability to see and hear the 
proceedings, confidential consultation with 
counsel and suspension of the hearing if a 
material technical defect arises. The sixth 
criterion is institutional recognition of 
uncertainty. Irreducible doubt is a legally 
significant outcome of examination, not a 
professional failure to be concealed by 
assumptions. 

Conclusion 

Procedural reality is an autonomous legal-
epistemological category. It is a lawfully 
constructed model of the circumstances of a 
criminal case, based on verified evidence, 
adversarial examination of information and 
reasoned assessment. Facts acquire procedural 
significance through this model, although the 

model never becomes identical to factual 
reality. 

Its principal features are normative 
conditioning, evidentiary mediation, 
constructiveness, selectivity, adversarial 
dependence, epistemic limitation and 
dependence on conditions of perception. A 
comparison of Uzbek and Azerbaijani 
legislation shows that the orientation towards 
truth and the interpretation of irreducible 
doubt in favour of the accused must operate 
together. The former requires exhaustive 
lawful examination; the latter prevents 
unresolved uncertainty from being used 
against the person. 

An illusion of truth arises when the 
procedural model is unjustifiably identified 
with the event itself. An illusion of proof arises 
when an apparently coherent, yet incomplete 
or dependent, body of evidence is treated as 
sufficient. The risk is intensified by cognitive 
bias, inequality of arms, technical limitations of 
remote participation, and opacity in the 
provenance and algorithmic analysis of digital 
evidence. 

In practical terms, uniform requirements 
should be established for the structure of 
evidentiary assessment. They should cover the 
matters to be proved, established and 
unestablished circumstances, the assessment of 
key sources, analysis of their interrelationship, 
testing of alternative scenarios, consideration 
of the parties’ arguments, an explanation of 
how contradictions were resolved and a 
conclusion on sufficiency. This model does not 
restrict freedom of assessment; it makes 
judicial conviction rationally reviewable and 
reduces unjustified divergence between factual 
and procedural reality. 
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